IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PAMELA THOMPSON : CIVIL ACTION
V.
TARGET STORES, INC. : NO. 00-CV-830
MEMORANDUM
Padova, J. November , 2000

Plaintiff Pamelarhompsam brings this action against Defendant Target Stores, Incorporated,
seekingrecoveryfor damagesustainedvhensheslippedand fell in one of Defendant’s stores.
BeforetheCourtis Defendant’dMotion for SummaryJudgment.The matter has been fully briefed
and is ripe for decision. For the following reasons, the Court denies Defendant’s Motion.

l. BACKGROUND

Thefollowing facts are essentially undisputed for the purposes of the instant Motion. On May
28,1998,Pamelarhompson(“Thompson”)wasshoppingn Defendant’storelocatedin Colonial
Heights, Virginia (“Store”). At some point, Thompson entered the stgretsic restroom to find
mostof the floor coveredwith a largeamountof waterandsolid waste(“Mess”). She stepped
around theMessto enter a toilet stall. Upon exiting the stall, Thompson again walked around the
Messto usethesink. While attempting to step around the Mess for a third time, Thompson slipped
and fell in a puddle of seeping clear water (“Puddle”) that she had not previously noticed.

Il. LEGAL STANDARD



Summaryjudgments appropriatéif thepleadingsgepositionsanswerdo interrogatories,
andadmission®nfile, togethemwith affidavits,if any,showthatthereis nogenuinessueasto any
materialfactand that the moving parig entitledto judgmentasa matterof law.” Fed. R. Civ. P.
56(c). Anissue is “genuine” if the evidence is such that a reasonable jury could return a verdict for

thenon-movingparty. Andersorv. Liberty Lobby,Inc.,477U.S.242,248(1986). A factual dispute

is “material” if it might affect the outcome of the case under governing l&y.
A partyseekingsummarnjudgmentalwaysbeargheinitial responsibilityfor informingthe
district courtof thebasisfor its motionandidentifying thoseportionsof therecordthatit believes

demonstratéheabsencef agenuinassueof materialfact. CelotexCorp.v. Catret{477U.S.317,

322(1986). Where the non-moving party bears the burden of proof on a particular issue at trial, the

movant’sinitial Celotexburdencanbe metsimply by “pointing outto thedistrict courtthat there

is anabsece of evidence to support the non-moving party’s cagd.’at 325. After the moving
partyhasmetitsinitial burden,the adversearty’sresponsehy affidavitsor otherwiseasprovided

in thisrule, mustsetforth specificfactsshowingthatthereis agenuindssuefor trial.” Fed. R. Civ.
P.56(e). Thatis, summary judgment is appropriate if the non-moving party fails to rebut by making
a factual showing “sufficient testablisithe existenceof anelement essential to that party’s case,
andonwhichthatpartywill beartheburdenof proofattrial.” Celotex 477U.S.at322. Under Rule
56, the Courtmustview the evidencepresentedn the motionin the light mostfavorable to the
opposingparty. Anderson477U.S.at255. “[l]f the opponent [of summary judgment] has exceeded
the‘'merescintilla’ [of evidencelhresholdandhasofferedagenuindssueof materialfact,thenthe
courtcannotcreditthemovant’sversionof eventsagainsthe opponentevenif the quantityof the

movant'sevidencefar outweighsthat of its opponent.Big Apple BMW, Inc. v. BMW of North




America, Inc, 974 F.2d 1358, 1363 (3d Cir. 1992).

1. DISCUSSION

The Complaintcontainsone countallegingthat Defendant was negligent with respect to
maintenanceof the Store’srestroom. The parties agree that Virginia law applies to this case.
Virginia law placesbearsthe burdenof proving that the defendantvas negligent and that such

negligencavastheproximatecausef theinjury ontheplaintiff. GreatAtlanticandPacificTeaCo.,

Inc. v. Berry, 128 S.E.2d311, 313 (Va. 1962). Defendantarguesthat Plaintiff lacks sufficient
evidence to establish a prima facie case of negligence.
Under Virginia law, store owners owe their customers a duty to exercise ordinary care:

In carryingoutthisdutyit wasrequiredto havethepremisesn areasonably
safeconditionfor [the customer’s}isit; toremovewithin areasonabléme,
foreign objects from th#oors which it mayhave placed there, or of which

it knew or should have known that other persons had placed there; to warn
[the customer] otheunsafe condition if it was unknown to [the customer],
but was or should have been, known to [the store owner].

Winn-Dixie Stores.Inc. v. Parker 396 S.E.2d649, 650 (Va. 1990) (quotingColonial Storesv.

Pulley, 125S.E.2d188,190(Va. 1962)).Giventhefactsandcircumstancethatthedefendanknew
or shouldhaveknown, if an ordinarily prudent person could have foreseen the risk of danger
resuting from such circumstances, the defendant had a duty to exercise reasonable care to “avoid

the genesis of the dangeMemco Stores, Inc. v. YeatmaB48 S.E.2d 228, 231 (Va. 1986).

An essential element of a negligence clagmnotice,whetheractualor constructivepf the

hazardo thedefendant.SeeColonialStores125S.E.2dat90. A plaintiff mayproveactualnotice

by demonstratinghatthehazardousonditionwasaffirmativelycreatedythedefendanor thatthe

defendanactuallyknewaboutthe condition.Ashbyv. Faison& Assoc.Inc., 440S.E.2d603,605




(Va. 1994); Colonial Stores125 S.E.2d at 190PIlaintiff fails to adduceevidencendicatingthat

Defendantactuallyknewabouttheconditionor createdhecondition.SeeDef. Ex. A at28-29;Def.
Ex. G.

In the absence of proof of actual notice, the plaintiff may prevail by proving that the
defendint had constructivenotice of the hazardougonditionin time to removeit. Memcq 348
S.E.2dat231. Constructive notice requires proof that the condition had been present long enough

thatthedefendanshouldhaveknownof its presenceld.; seealsoWinn-Dixie, 396S.E.2dat651.

Accordingly, the plaintiff must present evidence showigv long the conditionhadbeenon the
floor andhowit gotthere Berry, 128S.E.2dat313-14. Consideringheevidencesubmittedoy the
partiesandtakingall reasonablenferencegherefromin Plaintiff's favor,the Courtdetermineshat
a genuineissueof materialfact existsasto constructivenotice,includinghow long the Messand
Puddlehadbeenonthefloor andhowtheconditionsarose SeeDef. Ex. G at2; Pl. Ex. A at23-24,
26; Def. Ex. E 1 3. Furthermoregvenif no genuineissueof materialfact existedasto thelength
of time the Mess and Puddlewere present,the detemination of whether Defendant behaved
negligenthbyleavingthehazard$or anunreasonablimeis aquestiormostappropriatelyesolved

bythefactfinder.SeePhillipsv. Southeast-HEduc.Ctr.,Inc.,510S.E.2d458,460(Va. 1999).The

Court, therefore, denies Defendant’s Motion. An appropriate Order follows.



